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As the country has gone without col-
legiate sports for the past few months, 

many are feeling the loss. Some might say 
sports are signi�cant to daily life but is it 
a stretch to call collegiate sports events an 
integral state function? A recent opinion 
out of Kentucky examines immunity when 
a state university hosts a college basketball 
game. In Saunier v. Lexington Ctr. Corp., 
No. 2018-CA-001290-MR, 2020 Ky. App. 
Unpub. LEXIS 265 (Ct. App. Apr. 17, 
2020), the Court of Appeals of Kentucky 
held the University of Kentucky (“UK”) 
and its employees could claim immunity 
when faced with negligence claims by a 
spectator injured at a UK basketball game. 
Plainti� Mark Saunier fell on a electrical 
cable cover after descending a �ight of steps at 

the school’s basketball arena. �e university 
leased the arena for basketball games and 
agreed to provide “institutional control” 
of the arena, as noted in the lease. Plainti� 
brought negligence claims against the les-
sor, the university and two (2) university 
�re marshals for a knee injury he claimed 
was caused by negligence. His wife initially 
brought a loss of consortium claim and 
the couple later amended the complaint to 
bring business and economic claims related 
to a family owned business. �e university 
asserted sovereign immunity and university 
employees claimed governmental immunity 
as a defense to the tort claims.

�e court noted that governmental im-
munity �ows from sovereign immunity but 
is limited; whereas sovereign immunity is 
absolute. See Furtula v. University of Kentucky, 
438 S.W.3d 303 (Ky. 2014). Governmental 

By Mailise Marks, of Segal 
McCambridge Singer & Mahoney, Ltd.

A recent matter �led in Connecticut 
state court poses the somewhat novel 

question, what security and safety precau-
tions should a racetrack owner put in place 
to prevent participants and their crews from 
harming each other after a race?

On May 30, 2018, Raymond Reed (#87) 
started the Super X-car race at the New 
London-Waterford Speedbowl, in the pole 

position. Jason Larivee, Jr. (#70) began the 
race in the tenth spot. Reed would dominate 
the race on the inside with Larivee imme-
diately behind and Marc Shafer in #58 on 
the outside. �e three vehicles would battle 
for the top spot, before Reed would appear 
to lose control in the �nal turn, either fol-
lowing a well-placed bump from Larivee 
or for other reasons. �e race �nished 
with Raymond Reed in eleventh place and 
Jason Larivee in ninth place. According to 
the Complaint, �led on March 10, 2020, 

after the race Reed sustained a broken nose 
and lost consciousness when a member of 
Larivee’s team, allegedly Scott Harrington, 
knocked him to the ground. As a result of 
these injuries, Reed claims that he su�ers such 
in�rmities as post-concussion syndrome and 
cervical sprain, Reed also alleges lost past 
and future wages.

�e Complaint alleges that the Defen-
dants: Whitney Farm Racing, LLC, lessee 
of the Speedbowl, New London-Waterford 

Governmental Immunity & College 
Basketball

Case Suggests Track Owners and Lessees Must Provide 
Security Measures to Prevent Post-Race Injuries
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immunity also turns on the speci�c func-
tions and duties of the state actor opposed 
to sovereign immunity which makes no such 
distinction. As a general matter, governmental 
immunity often turns on whether the state 
actor was engaged in discretionary or ministe-
rial functions. �e Saunier Court found the 
UK employees were engaged in discretionary 
functions because they were general supervi-
sors who gave orders to subordinate employ-
ees to carry out their supervisory decisions. 
In Plainti�’s case, any speci�c tasks related 
to the electrical cable cover (e.g. moving it, 
placing a warning, etc.) would have been 
assigned to those subordinate employees 
and are therefore considered ministerial 
tasks. �e court held the UK employees 
were entitled to quali�ed immunity based on 
their discretionary tasks related to plainti�’s 
claims. Regarding the university, the majority 
found it was immune because of its status as 
a state agency and a long-standing history of 

immunity in tort matters.
�e concurrence, on the other hand, 

engaged in a deeper analysis to consider 
whether UK was engaging in an integral 
state government function or a proprietary 
function outside its role as an educational 
and research facility. Considering proprietary 
functions are “non-integral undertaking[s] 
of a sort private persons or businesses might 
engage in for pro�t,” state entities do not 
enjoy immunity for these proprietary func-
tions. Saunier, 2020 Ky. App. Unpub. LEXIS 
265 at *24. �e concurrence considered the 
basketball game required paid admission, 
concessions were sold and amenities were 
o�ered to fans when evaluating whether col-
legiate sporting events were a governmental 
or proprietary function. Relying on a 2008 
case (Schwindel v. Meade County, 113 S.W.3d 
159 (Ky. 2008)) and noting the important 
and essential role that collegiate sports play 
in the higher education space, and arguably 

greater community, the concurrence found 
there was governmental immunity but re-
quested additional guidance from the high 
court on collegiate sporting events consider-
ing the large fan base for university sports.

Just a month prior, a di�erent panel of 
judges on the Court of Appeals of Kentucky 
engaged in a similar multi-step analysis in Ky. 
State Univ. & Christopher Cribbs v. Mucker, 
No. 2018-CA-001817-MR, 2020 Ky. App. 
Unpub. LEXIS 192 (Ct. App. Mar. 20, 
2020). In Cribbs, a Kentucky State Univer-
sity student lived in campus housing and 
parked his car in a nearby campus parking 
lot. �e student went to the parking lot and 
saw a campus police o�cer looking into his 
vehicle. �e student consented to a search 
of his vehicle which contained marijuana 
cigarettes, small bags of marijuana and a 
small scale. Pursuant to a student housing 
acknowledgment form, the student was 
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DIGEST
Company Focused on Sports Industry Set to 
Meet Demand for Critical Testing Capacity
In response to surging demand for critical COVID-19 testing 
capacity among collegiate and professional sports teams as well 
as sports facilities, the Campus Health Project (CHP) has launched 
its national initiative dedicated to helping such clients secure the 
COVID-19 testing capacity and logistical support they need to 
resume activities.

CHP is a �rst-of-its-kind resource tapping the expertise of 
healthcare professionals, higher education advisors and certi�ed 
independent clinical lab owners. CHP o�ers COVID-19 testing 
solutions that enables its partners to execute a smooth process for 
their clinical testing needs, including receiving collection kits, sending 
specimens, and getting quick test results within 24 to 48 hours via 
dashboards, real-time alerts, and custom reporting. For time-sensitive 
and critical needs, CHP can provide test results within 24 hours.

“While our immediate focus is collegiate athletics, sports facilities 
must also secure testing capacity so that they can give participants 
and attendees piece of mind that their employees are being tested 
in a timely manner,” said Chuck Brady, CHP’s CEO. “Having to 
wait four or �ve days for a result about whether an employee has 
tested positive is not an option.”

Brady added that if facilities already have contracts lined up, they 
should seek a guarantee about testing timeframes.

“Many labs will not provide those guarantees because their capacity 
could be siphoned away in the fall to nursing homes, hospitals and 
the general public,” said Brady. “We are focused exclusively on the 
sports industry and are prepared to provide guarantees.”

Dodgers Fan Sues over Parking Lot Beating
A Los Angeles Dodgers fan, Rafael Reyna, who was hospitalized after 
he was attacked in the parking lot of Dodger Stadium on March 29, 
2019, has sued the team. Reyna was allegedly on the phone with 
his wife, telling her that he was on his way home, when unknown 
attackers “punched him repeatedly, causing him to collapse onto the 
asphalt, strike his head, and lose consciousness.” Reyna, who alleg-
edly su�ered brain damage in the incident, has sued the Dodgers for 
negligence. Speci�cally, he alleged the parking lot lacked adequate 
lighting and security guards. With regard to the latter, it took per-
sonnel at least 10 minutes to discover Reyna and longer for him to 
receive emergency medical care, according to the lawsuit.

Fried Named to National Council
�e University of New Haven and the Pompea College of Business 
has announced the appointment of Sports Law Professor Gil Fried 
to the Board of Directors of the National Council of Youth Sports 
(NCYS). �e NCYS is the umbrella organization for numerous 
youth sport organizations throughout the United States. �ere are 
approximately 60 million youth sport participants in the United 
States whose organizations are involved with the NCYS.  �is 
includes such organizations as Little League Baseball, Pop Warner 
Little Scholars, park and recreation departments, YMCAs, JCC’s, 
and national governing bodies for almost every Olympic sport.  
NCYS is dedicated to identifying safety solutions and promoting 
healthy and fun participation in sports. Professor Fried, an expert 
on legal issues involving sports facilities, is also the Editor in Chief 
of Sports Facilities and the Law.

Governmental Immunity & College Basketball
Continued From Page 14

suspended from the university for a month 
and a half. He later brought suit against the 
university and the university o�cial who 
issued the suspension, the Assistant Vice-
Present for Student A�airs. �e university 
and the Assistant Vice President moved for 
summary judgment asserting governmental 
and quali�ed immunity respectively. On ap-
peal from denial of the summary judgment 
motions, the court found the university was a 
state agency as a matter of statute. �e court 
further analyzed whether education, student 
safety and law enforcement were integral 
aspects of state government. �e Cribbs 
court ultimately concluded that running an 

o�cial residence hall for students is a function 
unique to a university and not a proprietary 
function. Lastly, the Cribbs court determined 
whether the function at issue was a matter of 
statewide concern and also held education 
was a traditional and necessary state function. 
�e court reversed and remanded the mat-
ter, ordering the university and the Assistant 
Vice-President were entitled to immunity.

It seems that in Kentucky at least, con-
ducting a college basketball game can be 
considered as much an integral state function 
as operating a residence hall. While Saunier 
turned on the speci�cs of Kentucky law, it 
justi�es full exploration of any potential 

immunity defense everywhere whenever 
a governmental entity is involved in the 
operation of a spectator event. 

John E. Tyrrell is a founding Member 
of Ricci Tyrrell Johnson & Grey. He 
has decades of experience in repre-
sentation of operators and managers 
of stadiums, arenas, entertainment 
venues and sports and recreational 
facilities.

Alisha S. Rodriguez is an Associate 
at Ricci Tyrrell Johnson & Grey who 
works within the Sports, Event and 
Recreational Liability practice group.
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In response to surging demand for critical COVID-19 testing 
capacity among collegiate and professional sports teams as well 
as sports facilities, the Campus Health Project (CHP) has launched 
its national initiative dedicated to helping such clients secure the 
COVID-19 testing capacity and logistical support they need to 
resume activities.

CHP is a �rst-of-its-kind resource tapping the expertise of 
healthcare professionals, higher education advisors and certi�ed 
independent clinical lab owners. CHP o�ers COVID-19 testing 
solutions that enables its partners to execute a smooth process for 
their clinical testing needs, including receiving collection kits, sending 
specimens, and getting quick test results within 24 to 48 hours via 
dashboards, real-time alerts, and custom reporting. For time-sensitive 
and critical needs, CHP can provide test results within 24 hours.

“While our immediate focus is collegiate athletics, sports facilities 
must also secure testing capacity so that they can give participants 
and attendees piece of mind that their employees are being tested 
in a timely manner,” said Chuck Brady, CHP’s CEO. “Having to 
wait four or �ve days for a result about whether an employee has 
tested positive is not an option.”

Brady added that if facilities already have contracts lined up, they 
should seek a guarantee about testing timeframes.

“Many labs will not provide those guarantees because their capacity 
could be siphoned away in the fall to nursing homes, hospitals and 
the general public,” said Brady. “We are focused exclusively on the 
sports industry and are prepared to provide guarantees.”

Dodgers Fan Sues over Parking Lot Beating
A Los Angeles Dodgers fan, Rafael Reyna, who was hospitalized after 
he was attacked in the parking lot of Dodger Stadium on March 29, 
2019, has sued the team. Reyna was allegedly on the phone with 
his wife, telling her that he was on his way home, when unknown 
attackers “punched him repeatedly, causing him to collapse onto the 
asphalt, strike his head, and lose consciousness.” Reyna, who alleg-
edly su�ered brain damage in the incident, has sued the Dodgers for 
negligence. Speci�cally, he alleged the parking lot lacked adequate 
lighting and security guards. With regard to the latter, it took per-
sonnel at least 10 minutes to discover Reyna and longer for him to 
receive emergency medical care, according to the lawsuit.

Fried Named to National Council
�e University of New Haven and the Pompea College of Business 
has announced the appointment of Sports Law Professor Gil Fried 
to the Board of Directors of the National Council of Youth Sports 
(NCYS). �e NCYS is the umbrella organization for numerous 
youth sport organizations throughout the United States. �ere are 
approximately 60 million youth sport participants in the United 
States whose organizations are involved with the NCYS.  �is 
includes such organizations as Little League Baseball, Pop Warner 
Little Scholars, park and recreation departments, YMCAs, JCC’s, 
and national governing bodies for almost every Olympic sport.  
NCYS is dedicated to identifying safety solutions and promoting 
healthy and fun participation in sports. Professor Fried, an expert 
on legal issues involving sports facilities, is also the Editor in Chief 
of Sports Facilities and the Law.
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Continued From Page 14

suspended from the university for a month 
and a half. He later brought suit against the 
university and the university o�cial who 
issued the suspension, the Assistant Vice-
Present for Student A�airs. �e university 
and the Assistant Vice President moved for 
summary judgment asserting governmental 
and quali�ed immunity respectively. On ap-
peal from denial of the summary judgment 
motions, the court found the university was a 
state agency as a matter of statute. �e court 
further analyzed whether education, student 
safety and law enforcement were integral 
aspects of state government. �e Cribbs 
court ultimately concluded that running an 

o�cial residence hall for students is a function 
unique to a university and not a proprietary 
function. Lastly, the Cribbs court determined 
whether the function at issue was a matter of 
statewide concern and also held education 
was a traditional and necessary state function. 
�e court reversed and remanded the mat-
ter, ordering the university and the Assistant 
Vice-President were entitled to immunity.

It seems that in Kentucky at least, con-
ducting a college basketball game can be 
considered as much an integral state function 
as operating a residence hall. While Saunier 
turned on the speci�cs of Kentucky law, it 
justi�es full exploration of any potential 

immunity defense everywhere whenever 
a governmental entity is involved in the 
operation of a spectator event. 
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